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* 
— Administration—Supervision 
EL OER TSI SAIS OS RENNES IT 


Five Levels of Responsibility 
1 


. 


in Public Personnel Management 


GeorGE LaRsEN, JR. 


nt Director of Training, The Trafic Institute 


¢ 4 PREVIOUS article,* the nature and 
importance of 


personnel manage 
ment, its basic objectives and pr 
cesses, were identified. Personnel man 
agement exists in any agency whether 
specifically identified or not, whether 
a centralized or specialized personnel 
exists, or whether the functions of per 
sonnel management ided 


are prov 


largely on an incidental basis. 
Clearly, if the broad personnel needs 
of an agency are to be provided for 
effectively, and if the objectives of per 
sonnel management are to be met (in 
terms of clear job definition, competent 
employees, and satisfied employees), ap 
propriate attention must be directed 
to these needs and objectives by all 
responsible agencies and individuals. 
Responsibility for public personnel 
management cannot be assigned to 
any single agency, such as the Per 
"Sept 
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Personnel Manage 
. pe ficies, anda proce J¢ 
their participation in 
the maximum 
worr. 
Editor 


/} { Aé\ 


sonnel Department or Civil Service 
agency of a city or state, the personnel 
division within an operating depart 
ment, or the administrative head of 
any department. No public personnel 
program can be wholly adequate un 
less there is clear recognition and com- 
petent discharge of responsibilities at 
five separate lev els: legislative, execu 
tive, administrative, supervisory, and 
employes. Each of these will be dis 
cussed separately; but it is vital that 
their inter-dependence be recognized. 
Legislative Responsthilities 

The legislative agency in a state is, 
of course, the state legislature. In a 
county (or parish, or township) it is 
usually a county board or its equiva- 
lent. For a city or town it is usually 
the city (or town) council or its equiv 
alent. States will vary widely in their 


legal provisions and procedures in re- 





gard to public personnel systems. In 
some states personnel systems for all 
governmental levels and agencies have 
been established by statute; in others 
general provisions and limitations es 
tablished at state level provide for 
lower jurisdictions to establish their 
own more or less independent systems. 
Whatever the system, there are broad 
legislative responsibilities which must 
be met. 

Legislativ e bodies establish the broad 
organizational pattern of government 
within their jurisdictions. They estab 
lish and identify the various units 
which are to exist, and define the re 
sponsibilities, powers, duties, and limi 
tations of such units. They usually 
identify by title and authority the ad 
ministrative heads of such units, and 
establish the basis for all public offices, 
positions, and jobs. Legislative bodies 
thus determine the basis from which 
position titles, job classifications, job 
descriptions, authority, limitations, re 
muneration, and other pertinent con 
ditions of office are derived. 

Legislative bodies also establish and 
define the authority of public person 
nel agencies, where they are to exist, 
and, by specific or general legislation, 
the personnel policies for their juris 
diction. For example, salaries may be 
specifically set by law or simply estab 
lished within the broad limits set by 
legislative policy. Similarly recruit 
ment policies and procedures, condi 
tions of employment and severance, 
retirement plans, and working relation 
ships between the personnel agency 
and operating departments, derive 
from legislative acts or policies. 

Legislative bodies usually have the 


power of appropriation, through which 


2 


they control the funds granted to oper 
ating departments, and to a large ex 
tent the way the funds are to be used. 
This applies to funds granted the per 
sonnel agency. The funding power thus 
controls the effectiy eness of the agency, 
enabling it to hire more or better em 
ployees, providing for official housing 
of the agency, and enabling it to ac 


quire and maintain the facilities it 


needs. The funding power can sim 
ilarly destroy or suppress the function 
ing of an agency by limiting or with 
holding funds. 

Since legislat ve bodie represe! t the 


people, theirs is the ultimate powel of 


judgment, review, and decision by 
which the will of the people is ex 
pressed. Thus, without specific pro 
visions, legislative bodies review ad 
ministrative policies and actions, and 
may take action to approve, to void, 
or to supplant then In accordance with 
majority decision. This may be done 
(in part) through the funding power 
through the power of official endorse 


ment of public appointees, or through 


controlling (ultimately) the processes 


by which administrative actions are 


put into effect 
| here are, of course, many rner 
ways in which legislative bodies and 


individual legislators influence or ¢ 


trol the effectivenes f operating ae 


partments and the policies of the per 


connel System. Not least of these are 
patronage and indirect 
nport 


legislative bodies at all 


pressures. 
It is extremely ant, then, that 

levels recog 
nize the importance of their role in 
improving the personnel system, and 
thus the quality of personnel, for the 
community. They should give full con 


sideration to such acts or expressions 
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ot policy, whether through direct legis 
lation or by indirect action which may 
While not 


obliged to do so, members of the legis 


create or delineate policy. 


; ug 
ative bodies should seek the counsel 
of experienced department heads and 
ot professionals in the field of public 


personnel management in connection 
with any legislative proposals or ex 


pressions of policy which may impinge 


upon public personnel systems or pro 


. , 
| ne executive level, 


tl equivalent to the 


LIS discussion, 1S 


} 


chief administrative officer of the city, 


county, or state 


for example, the city 


manager, mayor, county chairman, or 


the governor—as the case may be. 
The principal responsibility of the chief 
executive 1s effect the 


putting into 


and envisioned by 
Such 


implementation may be effe ted in a 


policies program 


the legislative body or bodies. 


number of ways, and in a 
situations, but the major responsibil 
ities of chief executives in public per 
sonnel management can be fairly well 
defined. 


The 


broad policies for his regime, which will 


execufive must promulgate. 
detine the philosophy and aims of his 
administration. These must support 
and extend the intent of the legislature, 
and they become particularly import 
ant where specific or detailed legis 
lation has not been enacted. He must 
support his policies in turn with rules, 
regulations, and procedures which de 
fine and extend them, thus establishing 
the practical blueprint by which the 
personnel system is established and or 
ganized. 


One key policy area, for 
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for purposes of 


variety of 


example, is the clarification of respon 
sibilities and authority of the central 
personnel agency (if any) and the op 
erating departments. 

An important duty of the executive 
is the appointment of qualified people 
in administrative positions of the pub 
lic personnel system. If the director 
of the system, by whatever title he 
may be known, ts largely a political 
figurehead, then the chief executive 
must assure that the top professional 
employee of the system is able to carry 
out the program effectively. Members 
of civil service boards, of merit sys 
tems, of retirement systems, and of al] 
special personnel boards or commis 


sions must be carefully chosen for ex 
perience, integrity, and good judgment. 

Because the personnel director is, in 
a very real sense, a staff officer to the 
chief executive, his authority must be 
carefully defined and kept within the 
limits intended by legislative act and 
executive policy. There is an insidious 
trend toward usurping (usually with 
good intentions) some of the personnel 
authority of operating departments, 
under the guise of better technolegy 
The chief 
executive must be alert to invasion of 


or arbitrary procedures. 


the authority of operating depart 
ments, and not permit the personnel 
agency to intrude upon or in any way 
subvert such authority. 
that 


No system 
intends operating departments 
should be subordinate to the personnel 
agency, and the chief executive must 
assure that the personnel agency main 
tains its proper role and function as a 
staff and service agency. 

It is not the intent of this discussion 
to enter into the principles and tech 


nology of professional personnel man 


3 











agement, as applied to the functions 
of the central personnel agency. How 
ever, because of the 
these functions in the overall system, 
the principal responsibilities must be 
identified: 

1. Developing job specifications and 
descriptions, recruitment, processing 
applicants (examinations, interviews, 
and various qualifying screens), and 
providing the operating departments 
with a list of qualified candidates; 

2. Maintaining up-to-date methods 
(including examination forms and tech 
niques, etc.) and procedures which 
assure that the system is kept abreast 
of modern development; 

3. Developing policies and proced- 
ures in keeping with the existing laws, 
with legislative and executive policies, 
and the recognition that the personnel 
is a staff and service agency; 


agency 
and 
4. Maintaining official communica 
tion and liaison with operating depart 
ments to keep mutually informed of 
personnel problems and needs, in all 
their aspects, performance and evalu 
ation of incumbent employees, and spe 
needed for filling all 


cial qualities 


positic ns. 


The appointment of qualified depart 
ment heads of operating departments 
is another key responsibility of the 
chief executive(unless, of course, those 
offices are filled by election or are 
otherwise outside the scope of execu 
tive appointment). As is indicated in 
the following section, no personnel 
system can be effective if department 
heads are not aware of their personnel 
responsibilities, or are incompetent or 
uncooperative. 


4 


importance of 


The chief executive must also par 
ticipate actively establishing and 
maintaining administrative devices to 
assure that the system will work as 
intended, that there is compliance with 
and that services are 
This will 


require an adequate system of ¢ hecks, 


laws and poli 1es, 


being adequately rendered. 


reports, inspection 1aison, and coor 


dination. He must require period 


reporting from both the personnel 


agency and departments, 


operating 


and provide for appropriate reporting 


of personnel matters to the legislative 
body, in discharge of his executive re 


He must 


quate executive 


sponsibility. carry on ade 


supervision of fis ap 
pointees so that he will be kept in 


formed of needs, of successes, of fail 


ures, of malfeasance, or other problems 
which influence the effec tivense ot the 
System or any agency. 
Idministrative Responstbhilitic 

For purposes i this discuss . the 
administrative level is that of the head 
of an operating department the 
health officer, the city or state engi 


neer, or the chief of police 
The departme: t head has many basic 
responsibilities 11 making any pe rsonnel 


system work effectively. Perhaps most 


important of all is the recognition of 
the importance of good per 
agement—understanding its aims 
apprecl 
and devoting e1 


objectives, and ating its needs 
ough administrative 
time to this aspect of the total job. 
Where the operating department has 
more or less autonomous authority over 
personnel (as in a department-oper 


ated merit for example), the 


system, 
| 


department head has responsibilities 


which are quite similar to those of a 
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personnel director. He must provide 
for the personnel function in much the 
same areas discussed in the preceding 
section. Since he will usually not 
handle all personnel matters person- 
ally, he will delegate to a personal 
officer or unit (its size and scope de 
pending on the size of the department 


and whether the department has an 


autonomous personnel system)most of 


the technical duties and processes. 
The department head must assure 
that those to whom he deletages author 
ity for departmental personnel man 
agement are qualified for this assign- 
ment. They must have specialized 
personnel training, as available, and 
adequate budget and facilities with 
The 


b« yards, 


> > ; . 
which to do an adequate job. 
members of departmental 
selection or 


trial 


such as the 


examining 
board, the 


board, 


properly motivated, and competently 


board, the appeal 


should be carefully selected, 
directed. 


Developing departmental policies 
and procedures, within the framework 
of personnel laws and executive pol 
icles, IS an important task of the de 
head. 


partment How carefully and 


effectively this is done will determine 


in large part the success or failure of 


internal personnel management. 


The 


personnel officer needs clarification of 


his relationships with the central per 
And 


demarcation of 


sonnel agency. there must be 


clear and 
authority within the department in 


function 


such matters as complaints, discipline, 
charges, hearings, suspensions, promo- 
tions, personnel evaluations, personnel 
counseling, and the keeping of per 
sonnel records, in order to minimize 
conflicts between the personnel officer 
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and line commanders, and to promote 
coordination within the system. 

The department head is usually 
charged with responsibility for estab- 
lishing qualifications for employment 
in the various jobs and levels within 
his department. Even within a civil 
service system, or any system Ww here 
the department head may exercise 
least freedom of choice in the selection 
of appointees, he must still make known 
to the personnel agency what specific 
qualifications he requires in the people 
needed for various positions. These 
qualifications must be carefully weighed 
and analyzed in terms of how they meet 
departmental needs. Too often these 
qualifications are established on the 
basis of “borrowed” data, or taken 
from precedents established by other 
departments. 

In addition to standards for re 
cruitment, the department head must 
establish standards and goals for train 
ing, for performance, and for employee 
behavior, to maintain desired quality. 
All measurement guides or standards 
should be based on the problems, the 
needs, and the special circumstances 
which affect his department, rather 
than on some general practice or rate 
based on so-called averages, or on what 
other jurisdictions may be doing. One 
of the highly critical areas is that of 
personnel evaluation, or “rating”’ as it 
is commonly called. The department 
head must understand the basic pur 
poses of personnel evaluation; its ob 
jectiv e should be to produce not only 
valid and practical evaluations of all 
personnel, but to provide a basis for 
general and specific upgrading of per 
sonnel. 


The responsibility for maintaining 
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maximum authorized control over per 
sonnel standards, selection processes, 
app ntments, promotions, transfers, 
and other critical personnel actions is 
often sidestepped in the interest of 
“expediency” or ““harmony’”’. An over 
burdened chief may be tempted to per 
mit the central personnel agency to 
relieve him of this burden, or to yield 
some of his authority on the ground 
that after all, they’re the ex 


| 
Oogical, 


perts .” This may seem 
or even desirable, where the chief and 
the personnel director see eye to eye, 
or where there is good understanding 
and cooperation between the depart 


But 


change overnight 


ment and the personnel agency. 


this situation can 


] 


with a change of chief or personnel 


director. Each detail of authority 


surrendered establishes a precedent, 
and ultimately the department head 
has given up much if not all of the 
control and authority intended for 
him. Employees tend to give greatest 
authority which has 


loyalty to the 


greatest control over their careers. 
This is true in industry and in govern 
ment, and police officers are no differ 
ent from other employees in this re 
spect. In a word, then, police depart 
ment heads must not think of person 
nel management as something done 
for them by an outside agency, but as 
an integral and vital area of internal 


management, 


Supervisory Responsibilities 

It has been said, with good reason, 
that 75 per cent or more of personnel 
management work is done by the im 
mediate supervisor for any given em 
ployee. This becomes apparent when 
we consider the continuing relation 
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ships, contacts, and guidance required 


to attain the objectives of good per 


sonnel management. It is to his super 


guidance in determining the detailed 


requirements of his job; the supervisor 


, : , , 
1S the key ngure aevelioping com 


petence in the employes and studies 


have shown that the sat sfaction an 
employee derives trom his work de 
pends more on the kind of leadership 


and motivation provided by his super 
visor than on such material values as 


wages and hour 


he supervisor has direct personnel 
management responsibilities in a num 
ber of main area The first of these 
IS Zmproving the nplovee 1S en\ 
ronment, his attitudes, fis Kl , and 
his total contribu the enterprise 
The superviso! teacher, not only 
in the classroon ulthough tl may 
be a regulat i ¢ t r¢ ma \ 
supervisors), but more important 
wavs. The super T nt duces new 
employees and transferees to their new 
environment, and orients them tn their 
jobs; the supervisor informs them of 


policies, rules, regulations, and proced 


ures, and assures that they are under 


stood; the supervisor sets the example 


In behavior, attifudes, and perform 


ance; the supervisor constantly moulds 
and develops work habits and methods, 
and develops the positive discipline 
which produces a better team partici 
Where grievances the 


pant. exist, 


supervisor is the first to take official 


action: where conditions are adverse, 


he works to eliminate them; where 


policies are not clearly stated, or are 
unpalatable to employees, the super 
visor takes action within his purview 
to remedy the condition. 


A second major area of supervisory 
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responsibility is in eva/uating the em- 
ployee—the factors which influence his 
efficiency or productivity, and the gen- 
eral or special progress he is making 
toward established goals. Since the 


department head cannot personally 


maintain the contacts and ol serva 


tions necessary for direct evaluation 
of all employees, the supervisor must 
provide these, both for the good of the 
employee and the food of the service. 
based on valid 


Evaluation must be 


information, accurately and reliably 
obtained, carefully recorded, and ob 
jectively interpreted. In a later unit 
of this series discussion will center on 
the whole evaluation system and its 
principles and processes. Evaluation 
must not be done for the sole or prin- 
cipal purpose of deriving a so-called 
“efficiency rating’ or “performance 
rating’ for the employees, but for the 
purpose of identifying and analyzing 
his strengths and weaknesses, and the 
factors influencing them. Thus evalu 
ation provides a basis for determining 
how weaknesses can be eliminated 
through training or other corrective 
measures, and how strengths can most 
effectively be utilized. 

\ third supervisory responsibility in 
personnel management is maintaining 
the flow of information relating to em 
ployee performance and well-being. 
The periodic evaluation process in part 
fulfills this requirement, but much 
more communication than this is re 
quired. Day-to-day reporting of prob- 
lems and progress, of activity, of per 
formance, and of all significant factors 
affecting the work of the agency, must 
be submitted up the line so that prob 
lems and needs can be recognized and 


dealt with as they develop rather than 
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later, when a crisis has been reached. 
This is especially important in areas 
which affect morale and attitudes. The 
supervisor must keep his subordinates 
informed, not only of orders or assign 
ments which direct their activity, but 
of all things which keep them “‘in the 
know’’—why certain policies or pro- 
grams have been instituted, for ex- 
ample, and matters of general infor- 
mation. 

Maintaining satisfactory human re- 
lationships 1s important throughout the 
whole structure and processes of per 
sonnel management. The understand 
ing and application of sound human 
relationship principles and techniques 
becomes an absolutely indispensable 
tool of the supervisor. 


Res pons thilities of k mpiovee 


Any personnel system, to be effec 
tive, must be acceptable to the em 
ployees; competent employees will not 
remain long in a system which is in- 
tolerable to them. Employees may 
feel that they can do little or nothing 
to change the system, or to improve 
its effectiveness. Yet, if the system 
is to work, employees have certain 
definite obligations to the system and 
to the people charged with its oper- 
ation. 

The employee must recognize and 
accept the fact that when a conflict 
arises between his personal interests 
and the interests of the public (or the 
service), and this conflict cannot be 
resolved, then the rights and interests 
of the public must take precedence. 
This is inherent in all public service, 
and it is a dominant principle in such 
fire 
health, and policing. 


services as prevention, public 














In police service, for example, the 
employee must accept the fact that 
the very nature of police work will re 
quire a number of sacrifices on his 
part, as to where he might prefer to 
live, when he prefers to work, and the 
degree of freedom in planning his 
daily living. By accepting appoint 
ment to police service he automati 
cally accepts the hazards and incon 
veniences which necessarily go with 
the job. If he is unwilling to make 
these sacrifices, with full appreciation 
of why they are necessary, he is per 
haps not suited to being a policeman. 

The employee must recognize that 
if proper direction, coordination, and 
discipline are to be maintained, the 
exercise of authority is essential. The 
authority exercised by the supervisor 
has been delegated to him by depart 
ment management. Thus, in taking 
action which may not be altogether 
compatible with the beliefs or person 
al interest of the employee, the su 
pervisor is carrying out a function 
delegated to him, and is not neces 
sarily being arbitrary or autocratic. 

The individual employee has an ob 
ligation to participate actively in mak 
ing the system effective. If his duties, 
assignments, or working relationships 
are not clear to him, for instance, he 
should make this known to his super 
visor. He should report conditions, 
incidents, or developing situations 
which are contrary to the depart 
ment’s or to public interest, and not 
assume that his supervisor obviously 
must know of these already and just 
isn’t interested. He should maintain 
a positive attitude toward depart 
mental policies, rules, and procedures, 
toward his supervisors, and toward the 


8 


personnel system. 

The individual employee owes pri 
mary loyalty to his department, rather 
than to the central personnel agency 
some influential official, his supervisors 
his tellow employees, or to some em 
ployee association with which he may 
be afhliated. 


ay oid 


He has an obligation to 


associations or alliances which 


demand (or seek to influence) loyalty 
above that to his department, or which 
tend to by-pass constituted authority 
in the alleviation of problems or the 


settlement of grievances 


Coordination ts Need 


Even if all personnel at all leve ls are 


fully aware of their individual 


re sp yn 


sibilities, and playing their individual 


roles effectively, rhe system 


not 
likely to succeed unless there 1s under 
standing ef the important inter-rela 
tionships between levels and a willing 
to coordinate 


ness and cooperate in 


making the system work. Legislative 


bodies, for example, Must see k the ad 


vice and counse! of the chief executive, 


of department heads, and of other em 


ployees; executives ind department 


heads must see the needs for better 


j 


legislation, and work toward this end; 


department heads must be aware of 
administrative 


statt 


their multiple roles—as 
heads of their departments, as 
officers to the ¢ hiet executive, as supe! 
visors over their immediate subordin 
ates, and as employees. 

Only with complete understanding, 
coordination, and cooperation among 
all levels, all departments, and all in 
dividuals involved, will a public per 
sonnel system wholly fulfill the broad 


purposes for which it exists. 
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TRAFFIC OFFICER IN COURT 





RAFFIC LAW ENFORCEMENT SERIES 


(THIS MANUAL 


Role of the Traffic Officer in Court 


72.0/0—Driligent investigation and 


careful preparation of cases may be 
wasted if you fail in the very import 
ant task of giving evidence in court. 
However important other enforcement 
activities are, your work often is judged 
finally by the 


your performance in 


courtroom. Not only is the substance 
of your testimony important, but your 
conduct and demeanor also have great 
influence on the court. The ability to 
° } } 1 ) ’ 
testify properly and a knowledge of 
courtroom deportment are as necessary 


as your untform or other equipment. 


Common Court Situations 


72.110 


eral knowledge of the organization and 


You will find useful a gen 


procedure of the courts in which you 
You 


manner in which prosecutions are be 


appear. also should know the 


through, and 


Know 


what court appeals are taken, as well 


gun, followed 


finally 
brought to trial. how and to 
as the necessity of anticipating a sec 
ond trial. For these purposes you will 
have to study your own local situation 


and the laws that apply to it. 


72.120 


as well as its name, jurisdiction, and 


The particular ty pe of court, 


rules of procedure will vary consider 


ably in different states and even in 


November, 1958 


MAY NOT BE 


REPRINTED) 


All, how 
ever, have the same function of apply 
ing the trafic laws, determining the 


different towns and cities. 


guilt of persons charged with violation, 
and applying penalties provided by 


law. 


72.130 court silua- 


lions are encountered in trathe cases, 


Three kinds of 


each of which may call for somewhat 
. ] 
different handling: 

1. Simple hearing before a justice of the peace 
without jury or attorneys The case is 
heard in the 
his home, at whatever time 
The usual courtroom furnishings are lacking 


’s place of business or 
is convenient. 


Justice 


and any questioning is done by the Justice 
himself. He also collects the money and 
keeps the records. Hearings are brief. Such 
courts are more likely to be found in small 
ind rural areas. More traffic cases 
d in this manner than in any other. 


rowns 

are tri 
2. A magistrate without a jury is the usual way 
of handling traffic cases in most cities ex 
cept the smaller ones. The magistrate may 
be appointed or he may be an elected judge 
or a justice of the peace. Court is usually 
scheduled for certain days or hours and is 
held in a formal courtroom. The judge or 
magistrate sits behind a bench and has the 
assistance of clerks and other attaches to 
maintain order, keep the records, and col 
lect penalties There is likely to be a 
prosecuting attorney and perhaps also a 
defense counsel, and the proceedings follow 
a more or less formal pattern common to 
courtroom proceedings. Simple violations 
usually are handled rapidly, with the parties 
and their attorneys standing in a group 
before the bench. Serious violations and 
accident cases are given more time. 


are comparatively rare in traffic 
cases. Cases tried on appeal and those aris 
ing out of accidents and civil liability cases 
are usually jury trials. Jury trials are a 
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very important part of your work. They 
are generally held in large conventional! 
courtrooms equipped with witness stand, 
judge’s bench, jury box, and seats for spec 
tators and witnesses. There are tables at 
which the attorneys representing the various 
parties may sit during the trial. Usually 
there are several witnesses, and these are 
examined and cross-examined at length. 
Jury trials require considerable time, and 
may last days or weeks. Court attendants 
are present to assist the judge in conducting 
a trial, and often there is a court reporter 
to make a permanent record of what is 
said and done. 


72.140 


simply as a witness, although an im 


In jury trials you appear 
portant one. Such trials are usually 
carried on by professional attorneys. 
In more informal hearings you have 
different and somewhat greater respon 
sibilities. You may have to present 
the case as well as testify, and so per 
form some of the functions of the prose 
treats fully the 
officer’s responsibility for assisting in 


cutor. Section 71 


prosecution. 


72.150 


ent kinds of courts presents somewhat 


Your appearance in differ 


different problems, depending upon the 
manner in which the court is conducted. 
Most judges, including some justices 
of the peace, are capable lawyers, 
the 
Other judges even though they lack 


thoroughly familiar with law. 


formal legal training are familiar with 


judicial fundamentals and their appli 
i PI 


cation. Such judges usually conduct 
court with seriousness and dignity, 
testimony, and 


permit no careless 


weigh the evidence as carefully as 
would a magistrate on the highest 


bench. 


72.160 


hand, have but slight appreciation of 


Some judges, on the other 


their judicial responsibilities, especially 


10 


in law enforcement. A few have no 


qualifications whatever for holding 


such office. In these courts, standards 
of procedure are frequently of a very 
low order. In such situations you have 
an even greater responsibility to pre 
fairly. If 


there is no prosecutor or defense coun 


sent you case clearly and 


sel you may have to present the case 


yourself. You may even have to ex 
plain the case to the judge and show 


him the law. 


72.170 


the judge or the kind of courtroom 


Despite the personality of 


you are in, conduct yourself with court 


esy and respect toward the court. 


Judges, regardless of the esteem in 
which you may hold them, represent 


our institutions of justice, which all of 


us must respec te 


Appearance and Behavior in Court 


72.210—Y our « 
should not depend on the kind of courts. 
You 


upholding the reputation of 


luct in court 


re sponsibilities for 


have certain 
youl de 


Be care 


to let the informality of 


partment, wherever you are. 
ful not the 
simple hearings lead you into careless 
behavior. Not all of the following sug 
gestions apply in detail to all three 
court situations, but they do apply in 
principle. 

, 


y 2. 2A ) 


Watch » The 


first impression you create is based 


Ou? ap} Ca7VaN Ce. 
upon your general appearance. Neat 
ness and cleanliness help to create the 
impression that you are a businesslike 
and efficient officer. This lends strength 
to your testimony, especially in jury 
trials. 
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72? 222 


Wear a full regulation uni 


form when in court unless otherwise 


instructed by your supervisor. If cer 
tain situations require you to appear 
in civilian clothes, wear the accepted 
style of dress dictated by local custom 
and the practice of the court officers. 
Dress in keeping with the dignity and 
respect due the court. Your uniform 
serves to inspire confidence because it 
emphasizes your position as a law en 
forcement officer. A conservative suit 
is effective because it tends to suggest 
that vou are not given to extravagent, 


ill-considered statements. 


72.226—Y our clothes should be neat, 
your shoes shined, your nails clean, and 
your hair brushed. A bad appearance 
may cause a judge or jury to have 
little confidence in you. Good groom 
ing helps to sell you, your department, 
and the traffic safety program to the 


public. 


Exhibit 72-1. Laughing, 


impression you have little 


72.230-—While waiting to testify, 
listen quietly to the proceedings. Avoid 
congregating with other officers or spec- 
tators outside the courtroom. Laughing, 
talking, or joking create the impression 
that you have little concern for the 
seriousness of the court proceedings. 
The first duty of any person attend- 
ing court is to show the proper respect 
for the court at all times. 
72.234 


When 


or your presence is required before the 


your case 1S called 


court, enter briskly. If you are to 
testify, stand erect while the oath is 
administered and face directly toward 
the court officer. Hold your right hand 
at about the level of your ear. Keep 
your heels together. Answer in a firm, 
clear voice. 
72.236—Use language and diction 
that will reflect your position as a pro- 


fessional who has concern for the dig- 


talking or joking outside the courtroom creates the 
concern for the seriousness of the court proceedings. 


Se 
4 

B- 
a i 


Ms 
' 
























Exhibit 72-2. Stand erect and face the 


judge while the’oath is administered. 


nity and seriousness of the court pro 
ceedings. Coarse language and slang 
have no place in the courtroom. Its 
use will reduce your effectiveness as 
a witness by creating the impression 


that your ability and qualifications are 


limited. 


72.240 


or frightened during your first appear- 


You may feel self-conscious 


ance in a court, particularly if a jury 
trial is involved. Fear of testifying or 
appearing before people often leads to 
halting or ineffective testimony. If you 
have made a thorough investigation 
and have your facts well arranged, you 
have nothing to fear. An effective way 
of becoming familiar with the court is 


to take time to attend a few court ses 


12 


sions as a spectator before you have 
to appear as a witness. 
72.250 Know lhe juave. 


to study his likes and dislikes, partic 


lake time 


ularly if you will be appearing before 
him from time to time. Judges react 
like other human beings to certain sit 
uations in certain ways. Familiarity 
with your judge’s tendencies will put 
you in a much better position to pre 
sent your testimony In a manner to 
satisfy and impress him. For instance, 
some judges like to hav e witnesses give 
brief, snappy answers to questions. If 
your judge is like this, by all means 
give your answers in that manner. 


7 44 
aha fe 


72.260—Earn the conf 


Spect of the judge. 


7aence 


[his is important it 


you are required to appear frequently 
I 


in the same court. he best wi 
gain the trust of 

velop a reputatior 

ness, Every conscl 
to avoid convicting 
fendant because 
mony. If you give 

son to doubt vour truthfulnes ever 

a minor matter he will never trust you 


again. 


Presenting your Facts 


72.310—Y out 
court, like that of ar 
so that 


is to supply the pertinent tacts 


the court or jury may reach a just 


decision. Your testimony simply tells 
what you saw or found out. The pic 
ture you present will be sharp or fuzzy, 
depending upon your ability to pre 


sent vour facts clearly. 
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72.320 


Tell the You 
testify with honesty and accuracy re 
gardless of its effect. 


truth. must 
The court de 


pends upon your testimony for its 


knowledge of the case. The judge’s 
decision to impose punishments or 
penalties on the defendant is based on 
your testimony and that of other wit 
nesses. No case ever justifies deviation 
from the truth to obtain a conviction. 
You are a representative of the people 
and as such have a responsibility to 
present the facts with complete im 
partiality. 

72.324—Telling the truth is some 
Most untruths of wit 
Many 


assuming, guessing, 


times difficult. 
nesses are not deliberate lying. 
are the result of 
or implying. Others result from pre} 


udices and biases that color the 


we think 


Way 


about ort interpret facts. 


Sometimes the meaning or your test 


mony is altered by tone of voice, ges 


ture, or emphasis. Guard against such 


subtle untruths by constant awareness 


or your responsibility as an impartial 


witness. 


i procedure. Rules 
seem a maze of un 


necessary tions to prevent a wit 


ness from tell ng his story as he would 


, 1 j , 
like to tell it. Such rules ar for the 


purpose of protecting the accused 


against admission Oo! unreliable evil 


dence. This Is a necessity in our tra 


dition of protecting the individual 
against unfair and groundless charges. 
Sometimes a particular rule appears 
arbitrary and unreliable. Study of its 
background and development will how 
ever show why if 1s necessary. 


The hearsay rule is an example of thi 
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Basically it prevents a witness from relating 
in court what someone else has told him. 
If people were permitted to retell second 
hand stories, cases would be decided on 
nothing more than common gossip. There 
would be no way to test the reliability of 
the statement or the person who made it 
because that person would not be availabl 
for cross-examination. Another reason for 
ruling out hearsay is that anyone charged 
with crime is entitled to have his accusers 
face him in court 


The rules of evidence limit the scope 
of your testimony as well as that of 
every other witness. You are permitted 
to testify only to that which you 
actually know of your own immediate 
experience and knowledge. The court 


ordinarily is not concerned with your 


theories or opinions unless you are ap- 


You 


basic 


pearing as an witness. 


take 


rules of evidence that apply to testi 


expert 


should time to learn the 


mony in ¢ ourt, 


72.340—Be prepared. Bring all of 


your notes when you come to court. 


It may be necessary to refer to them 
during the trial in order to refresh your 
memory. Study your notes carefully 
before coming to court to reduce the 
frequency with which you must refer 


to them while testifying. A witness 
who has to fumble through his note 
book to find the answer to important 

x } 
items of testimony 1s not very forceful 


Know 


enough to be able to report all of the 


‘ 
or eftective. your case well 


facts unaided by memoranda, with ex 


ceptions as to such items as certain 
dates, numbers, and exact measure 


ments. 


72.350 hin R \ Pe j le ‘ 1 }) On \ da 

‘ 

a chain of events in their order of 
occurrence, especially in accident cases. 


This will help vou keep your facts 


13 





straight and the court to better under 
stand the situation as you describe it. 
Tell what you did, saw, or heard in 
proper sequence. This will minimize 
confusion and misunderstanding on the 
part of your listeners and make your 
testimony more interesting and effec 


tive. 


72.354 


testimony. If you have your facts well 


Do not try to memorize your 


in mind, the right words will come to 
you when you testify. Memorized tes 
timony sounds rehearsed and false, 
and places the witness at the mercy 
of the cross-examiner. When led away 
from his prepared story, he can only 
flounder. Keep your thoughts well or 
ganized and the words will take care 
of themselves. Experienced public 
speakers find this reduces the need for 
notes or the necessity of reading pre 
pared speeches. 

72.358—Look at the examiner when 
being questioned, but direct your an 
swers to the judge, or to the jury if 
there is one. When being cross-ex- 
amined look at the examiner when he 
asks a question. Avoid side glances at 
the prosecutor as though seeking help 
or approval. Watch the reactions and 
espressions of your listeners while you 
are speaking, to discover how your 


testimony is being received. 


72.360 


Use expression in your testi 
mony. <A recital of facts in a tired or 
monotonous voice is not effective. A 


person’s mind must struggle to con 


centrate even on the crucial parts of 


a story told without expression. A 


witness who seems interested in what 


14 


he is telling gives the impression that 
he means and believes what he is say 
ing. 
as your voice inflection and gestures 


Your facial expressions as well 
are important factors to consider. 


72.364 


the standpoint of preparing your de 


Empha important from 
fenses against cross-examination later. 
While you are giving your testimony 
on direct examination, the cross-exam 


iner will be watching for the strong 


and weak points in your story as wel] 


as in your character, planning what 
course to pursue whe! the time comes 
for him to cross-examine. Che color 
less voice of the over-cautious witness 
and the halting recital of the meek and 
hesitant are invitations to him to 
attack 


trom you admissions 


with the thought of drawing 


favorable to his 


, , 
side, or at least neutralizing vou as a 
witness. e Knows Now to play on 
your weaknesses. 

72.370 One S100] Nai nNece ilale a 
‘ves’ or ‘“‘no” answer are frequently 
encountered. Be convincing in. the 


way vou answer them. In giving assent, 
usually better 


or “Yes, I am.” 


Likewise a simple “‘no’’ is 


the one word “‘yes’’ 
than “Yes, it is,” 
sufficient 
without more. Added words carry no 
additional weight. It may be desirable 
to add “‘sir’’ to either answer. 


Be CONCISE and brief. An 


swer the question and then stop talk 


72.380 
ing. Don’t use more words than are 
to make answer clear 
Even if 


calls for a long reply, 


necessary your 


and complete. the question 


such as an ex 


tended description or conversation, 


avoid using more words than are 
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actually required. Excessive detail 
can arouse the suspicion that your 
“memory” goes beyond the actual 


facts. 


72.390 Being over-anxious or ob 
viously eager may give the impression 
that you are more interested in seeing 
the defendant convicted than in hav 


ing justice done. 


Cross-Examination 


72.4/0—After you have told what 
you know about a violation you may 
be cross-examined by the defense at 
torney, or in the event there is none, 
questioned by the judge. The principal 
difference between direct and cross 
examination is in terms of emphasis. 
Direct examination is conducted by 
the prosecutor w ho proc eeds on the as 


sumption that your story is true. Cross 


examination is for the purpose of 


checking your story and sometimes 


discrediting it. 


72.414—Cross-examination is a legit 
imate and necessary part of any trial. 
The right to test the truth of witnesses’ 
statements is one of the most import 


nt 
ant 


guarantees of our system of justice. 
Its purpose is to search out the truth, 
to expose ignorance, corruption, and 
bias on the part of witnesses. While 
it may appear to some that its effect 
is to destroy not the testimony but 
the witness who gave it, a moment’s 
reflection makes it clear that this means 
of testing is necessary. Without cross 
examination, the court would be forced 
to accept whatever any witness. might 
choose to say, with no means of check- 
ing the truth of the story, why the 
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witness tells it, or whether it should 


be believed. 


72.420—Exposing a direct falsehood 
in the testimony of a witness is one 
of the major objectives of cross-exam- 
ination whether it is a big lie or a small 
fib. A falsehood uncovered during 
cross-examination helps discredit the 
reliability of the witness. If the cross 
examination cannot find a lie he will 
usually search for weak spots in your 
testimony. Some of the more common 
weak spots are possible errors in ob- 
servation or recollection, uncertainty 
concerning dates, times, or places, or 
personal characteristics of the witness. 
The competent cross-examiner con- 
stantly searches for such weakness by 
skillful questioning. 


72.450 {ttack fre m an unexpec ted 
guarter is often encountered when deal 
ing with a skillful cross-examiner. He 
does not merely rehash your testi 
mony, thus giving you a chance to 
emphasize it. He performs like a 
clever boxer, jabbing at weak points, 
trying to get you off balance. There 
are several difterent approaches. Two 
of the most common are the hostile, 
browbeating type and the crafty, 
friendly, let’s-talk-it-over sort. Either 
may be effective, depending upon your 
reaction. The browbeater may arouse 
you to anger, in the best of which you 
may make ill-advised retorts. The 
other type may lead you into a care- 
fully prepared ambush. It is not un- 
common for the cross-examiner to shift 
his tactics and become the other type 
with bewildering suddenness. 


72.454—Expect the unexpected 
15 














while undergoing cross-examination. 
You may be called upon to repeat an 
answer given half way through your 
direct testimony. This is to see if you 
will answer it the same as before. Such 
questions are apt to deal with dates, 
time, measurements, speeds, locations, 
names, addresses, and the like. If you 
have the facts well in mind or at least 
readily available in your notes, you 
have nothing to fear. The truth told 
convincingly is your most effective 
armor during cross-examination. 
72.460—Turn the tables on the cross 
examiner who tries to anger you by 
maintaining your composure in spite 
of insinuations and bluster. Give him 
as little excuse as possible for finding 
fault with your conduct or picking 
Maintain 
Answer questions frankly 


flaws in your testimony. 
your poise. 
and courteously. If he misquotes or 
misstates 


your him 


quickly and firmly. Such attitude on 


answer, correct 


your part will win the respect of the 
judge and jury and enhance the value 
of your testimony. 


72.470 


your reason for doing or saying certain 


Be alert for questions about 


things. Even experienced lawyers oc- 
casionally get careless and ask the 
“why” question. It invites your opin- 
ion and gives you a chance really to 
say your piece. Ordinarily you are not 
permitted to state your opinion or con- 
clusion, but when the defense asks for 
it, give it to him! 


72.480 


quently insisted upon by a cross-ex- 


Yes or no answers are fre- 
aminer. Such answers are necessary 
in many instances, but there are times 


16 


to bathe you 
some flat 


when it is done merely 
or to induce make 


affirmation or denial 


you to 
which he may 
later show to be a half truth. The idea 
is to show that you are willing to trifle 
with the truth and therefore are not 


worthy of belief. You may avoid such 
a situation by a simple statement that 
you cannot answer the question in the 
manner requested, but that you are 
willing to tell the facts as vou know 


them. This has the advantage 


of put 
ting the examiner in the position of 
trying to avoid having the facts told. 
72.490 


mistakes without hesitation. Don’t try 


Correct your own errors and 
to defend a slight slip of the tongue as 
to time, place, or date \ slight mis 
take can be turned into a serious mis 
take by a skillful cross-examiner, par 
ticularly if you try to defend or cover 
up your error. A frank admission that 
you can make mistakes will make you 


seem more human to the court 


72.494 


Swer to a 


lf VOu don’t know the ai 


question don’t hesitate to 


say so. Manufactured answers are 
easily detected and called to the at 
tention of the jury. However, do not 
answer ‘I don’t know” merely to avoid 
giving what you might consider a 
piece of evidence unfavorable to your 


side of the issue. 


Simple Hearings 


72.540—Simple hearings before a 


justice of the peace involve almost as 


many problems as do jury trials. The 
problems are quite different, however. 
There is no prosecutor to take respon 
sibility for getting facts before the 


Traffic Digest & Review 

















——— 


Exhibit 72-3. 


court. The judge himself may be un- 
skilled or careless in trying the case. 
In many cases you must assume the 
that the 


responsibility for insuring 


hearing is properly conducted. 


of the 
peace respectfully as “‘your honor”’ at 


72.520— Address the justice 
all times when the violator is present. 
Such a procedure helps to create an 
atmosphere of seriousness and dignity. 
In many cases this will be the violator’s 
first and only contact with our judicial 
system. You can help create a feeling 
of respect for the judicial system by 
vour attitude and conduct during the 
hearing. 


72.530—Be sure you are proper!) 


sworn before you begin to testify. If 
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You can turn the tables on the cross-examiner by maintaining 
your composure if he tries to browbeat, confuse, or make you angry. 


the justice fails to administer the oath 
to you, take the oath yourself before 
starting to testify. You may do this 
simply by holding up your hand and 
saying: ‘I swear that what I am about 
to say is the truth, the whole truth, 
and nothing but the truth, so help me 
God.”’ 


72.541 isk the 


driver's license before you take him to 


violator for his 
the justice of the peace. This will 
avoid the possibility that the justice 
may forget to ask the violator for the 
certificate. A good technique to follow 
is to read the violator’s name from 
the license and hand it to the justice 
as the hearing begins. You should say 


“This is Mr. Jones, your honor. I am charg- 
ing him with violation of Section 566 of the 


17 








Motor Vehicle Code, speed in excess of the 
legal limit.” 
Such a procedure gives the justice most 
of the information he needs to make 
out his records at once. 


72.550—lf the driver’s conviction 
must be entered on the license certif 
icate, and the justice neglects to do 
so before handing it back to the vio- 
lator, simply remind him of this by 
saying ““Your honor, would you first 
endorse the conviction on the license 
certificate.” If your state does not 
require certificate to be endorsed with 
reminder is of 


convictions, such a 


course unnecessary. 


72.560 


the charges to some violation that you 


If the court should change 


did not include in your charges, say 
“I charged only failure to stop on en- 
tering a main highway from a private 
drive, not reckless driving, your honor.” 
Do not argue the matter in front of the 
defendant. 
other offense than the one you charged, 
the 


If the conviction is for an- 


note on your report of arrest 
“Charge changed 4y court to reckless 
driving.” If there is disagreement be- 
tween you and the justice as to the 
elements of the violation, do not dis 
cuss it in the presence of the violator. 
Point our in your copy of the motor 
vehicle code the section under which 
you made the arrest and say, ‘Here 
is the exact wording of the law on this 


violation.” 


72.570 


peace will ask your opinion as to how 


Occasionally a justice of the 


much a fine should be or invite you 
to suggest the amount. He may do 


this simply so that you will be satis 


18 


fed, or out of respect for yout judg 


ment. Such action often looks to the 
violator like collusion between you and 
the justice and should be avoided if 
possible. If you are faced with such a 
situation the best thing to do is quote 
the law to him and say something like, 
any 


assess 


“The law permits you to 


fine up to $100 and your regular costs.”’ 

72.580-—You can be of great help 
to a justice of the peace in handling 
cases quickly and fairly, especially if 
he has recently taken that position and 
still lacks experience. Be careful not 
to criticize or offer suggestions, how 
ever, unless asked for them. Do not 


help with such things as filling out 
the report of convictions to the state 


in the presence of a violator. 


Magistrates Without Juries 
72,610 


courts where cases are tried 


Most traffi r municipal 
without 


a jury present few special problems to 


you as a witness. You have only to 
answer clearly and truthfully the ques 
tions asked by the prosecutor, the 
defense attorney, if there one, and 
the judge. Most suggestions listed 


here apply also to yury trials, which 


are discussed in the next se 


mw? 
SS1O 


72.620 It the person 


Py) peak i Le a) 


charged pleads not guilty, the court 


usually call upon you for a brief report 


of the circumstance of the case. In 


making this report, it is well to stand 
a few steps away from the bench, face 
the judge, and speak in a clear, firm 
voice so that all in the courtroom may 
hear you without difficulty. If you 


stand too close, or speak in too low a 
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tone, it may suggest some secret be 


tween you and the judge. 


72.624 


the people farthest away from you can 


Speak loud enough so that 


hear what you say. Your testimony 
will do little good unless it can be 
heard. If you fail to speak loud enough, 
not only is your story not heard but 
the judge or jury may become irritated 
and be more influenced by a later de 
fense witness whom they can _ hear. 
Try to strike a balance between speak 
ing too softly and too loud. It ts 
irritating to have to strain to hear a 
mumbler but it is equally distressing 
to listen to a loudmouth. 


- . ; 
72.6030 Listen 10 the question 


asked. Don’t 


until you are fully aware of what is 


hein 
CeCIN® 


rush into the answer 


called for. Wait until the attorney or 


court finishes the question. If you 


don’t understand it, say so. It is quite 


I did 


If you 


proper to say, “I am sorry, sir, 
not understand your question,” 
answer in a hurry, you may rush into 
a serious mistake. When an objection 
ruling of the 


is made, wait for the 


court; do not proceed with your an 


swer until told to. You need not be 
afraid you won’t have time to finish 
your story. Undue haste in answering 
questions may create the impression 
that you are trying to recite your piece 


before you forget it. 


72.640—Don't be afraid of forgetting. 
You will be permitted to refer to notes 
if you need to. In this case, say: “‘I 


cannot answer that question without 


referring to my notes,” or ‘‘May I refer 


to my notes before answering that 
question?” 
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72.650-—Beware of exaggeration. It 
is better to understate your case than 
to overstate it, but better yet to do 


neither. 


72.710 


usually have had little experience in 


Vien and women on a jury 
the courtroom. Most jurors appreciate 
the fact that police have the responsi- 
bility of preserving law and order in 
the community. However jurors tend 
to be influenced in believing your tes- 
timony by their appraisal of you as a 
witness. It is important that your 
every action be of the kind that will 
create confidence in your reliability as 
a witness. 


72.720—First impressions are 


im- 
portant. Even betore you begin to tes- 
tify the jurors are watching you, taking 
note of your conduct and forming im- 
pressions. You are an object of par- 
ticular interest simply because you are 
a policeman and wear a uniform. Most 
people on the jury have had few oc 
casions to observe a police officer at 
such close range and are likely to make 


Your 


speech, mannerisms, and appearance 


the most of the opportunity. 


will be under scrutiny from the very 


beginning. First impressions are likely 
to settle into permanent ones. A poor 
initial impression may handicap you 
all through the trial. 

12.730 


/ 


Walk to the witness stand 
Don’t 


glare at the defendant or glance reas 


a quiet businesslike manner. 


surringly at the prosecutor as you walk 
to the stand. Court trials are serious 


and entire demeanor 


reflect 


matters your 


should the seriousness of the 


surroundings. If you testify from a 
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Exhibit 72-4. Obvious or frequent con- 
ferences with the prosecutor during the 
trial may give those present the impres- 
sion you are doing the prosecuting. 





witness chair sit erect. Don’t slouch, 
spread, or lean forward with elbows 
on your knees. If you testify from a 
standing position stand straight but 
relaxed with your hands either at your 
After 


you 


side or resting on the railing. 
take 
begin your testimony look directly at 
By looking directly at the 


you the stand and before 


the jury. 


jury you help create an impression of 


frankness and honesty. 

72.740—Be courteous and unassum 
ing while giving your testimony. Rec- 
ognize that your testimony has no 
more weight than that of any other 
Your attitude 
quiet, reserved, and businesslike with 


witness. should be 


a minimum of dramatics. However 
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don't be afraid to smile when the oc 


casion arises. A timely smile, or touch 


of humor on your part may make a 
favorable impression provided it 1s not 
overdone. Avoid the attitude that 
your testimony is conclusive and that 


anyone who questio! contradicts 


it is wrong. Remember juries are in 
fluenced as much by how they feel 
about the witness as by what he says. 

72.444 l se you i word Vell 
your story in language that the jury 


understands. Don’t use unfamiliar 


terms, even though you think they 
sound good. By doing so you give the 
impression that you are using some 


other person’s language and possibly 


also his story. Difficulty in under 
standing your language has as bad an 
effect as failing to hear what you say. 
Using your own words makes jurors 
think that 


version. Stilted language that does not 


you are giving your own 
fit your character may cause the cross 
examiner to charge that someone has 


been telling you what to say. 


72.750—Be 


Twiddling your thumbs, rubbing your 


careful of mannerisms. 
ears, pulling at your lip, scratching 
yourself, wearing dark glasses, chew 
ing gum, or continually adjusting your 

the 
Keep 


your mouth. 


clothing detracts seriously from 
effectiveness of your testimony. 
your hands away from 


Don’t 


tends to muffle your voice. 


‘talk through your sleeve.” It 


72.760 


so quietly and quickly. Return directly 


When you leave the stand do 
to your seat. Don’t talk with anyone 
along the way as the jury may suspect 


you are withholding something from 
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the court or that you are not really 


an impartial witness. When you leave 


the courtroom, do not linger to talk 





to anyone, especially members of the 


jury. 
72.770 


If you have to confer with 
the prosecutor before or during the 
course of the trial, plan to sit near him 
in the courtroom. If he has to call 
you from across the room it may look 
to others as if you are doing the prose 
cuting. As a rule, talk only when the 
prosecutor asks for information or sug 
gestions, and then do so as unobtru 
sively as possible. If you have import 
ant information or ideas you want to 
impart to him, jot them down on a 
piece of paper and pass it to the prose 
cutor with a minimum amount of dis 
play. 
72.780—When testifying remain as 
dispassionate and impersonal as you 
can. You can give proper emphasis 


without appearing heated about it. 


Never lose your temper, indulge in 


personalities, or get into arguments 


with the cross-examiner or anyone else. 
When you are angry you are not in full 
control of yourself and you may com 
mit a serious error. Displays of tem 
per only make the jury suspect that 
you show too much feeling to be en 


tirely fair and impartial. 


References 


72910 Good 


laymen but applicable to police, on 


advice directed to 
what to expect and do when appearing 
as a witness, with emphasis on com 
mon devices of cross-examiners, 1s con 
tained in: 

Laugh at The Lawyer 


1942, 362 pages. 
70 Pine St 


Cusumano, CuHar-es L. 
Who Cross-Examines You. 
Old Faithful Publishing Co., 
New York, N 


72.920—Further information on the 


rules of evidence which govern test! 


mony in court will be found in 
Donican, Ropert L., and Fisher, Epwarp 
C. The Evidence Handbook, 1958, 205 pages. 
The Traffic Institute, Northwestern Uni 
versity, 1804 Hinman Ave., Evanston, IIl., 
$5.00. 





Oravésual TOOLS 


For more effective group communication. 


They can 


help you say it better, easier, and with greater impact 
Magnetic chalkboards, Portable Whiteboard Easels, 
Roll-Around Easels and related items—all especially 
designed for use in Traffic Courts, Police Traffic Train- 
ing, Traffic Accident Cases and many other applications. 





Write for free literature to 


ORAVISUAL COMPANY 


Box 11150 - St. Petersburg 33, Florida 
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Hoffman Award to Baker 


James Stannard Baker, director of research and development of the Traffic 
Institute, is the recipient of the second annual Paul Gray Hoffman Award for 
outstanding professional service in highway safety. The presentation was made 
October 22 at the 46th National Safety Congress by Paul G. Hoffman, donor 
of the award. 

The purpose of the Hoffman Award is to recognize and thus encourage the 
work of educators, engineers, enforcement officials, researchers, and others who, 
individually or as members of organized staffs, make their careers in traffic 
safety. 

Mr. Hoffman was at one time chairman and president of the Automotive 
Safety Foundation, Washington, D. C., which serves as administrator of the 


award. Since then he has been, successively, head of the Economic Coopera 


tion Administration (ECA), head of the Studebaker-Packard Corporation, and 
chairman of the Hoffman Specialties Manufacturing Company. He was a 
leading pioneer in the American Traffic safety movement. 

In presenting the award, Hoffman took note of Baker’s many distinguished 
contributions to the improvement of safety and efficiency in motor vehicle 
trafic. 

Mr. Baker has occupied his present position at the Traffic Institute since 
1946, where, in addition to his original work in research, he has given leader 
ship in the development of training courses offered by the Institute, and has 
devoted a substantial part of his time to teaching. Prior to his appointment 
at the Institute, he had been director of safety in the Department of Street 
Railways of Detroit, and for eighteen years engaged in traffic engineering and 
driver licensing research and development in the National Safety Council. He 


is an electrical engineering graduate of the University of Wisconsin. 


Specific areas in which Baker has made significant contributions are: 


trafic engineering research in development of signs, signals, routing, 


and trafhe procedures. 


studies of trafic law enforcement, including the first nationwide survev 


of trafic work of police departments. 
research in accident investigation and accident reconstruction. 


study of drivers, relating to vision, intoxication, fatigue, and relevant 
personality factors. 

establishment of principles relating to driver licensing, employed in de 
velopment of driver tests, driver manuals, examiner manuals, training 


programs, license record systems, and used in most states today. 
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pioneer work in the application of engineering techniques to motor 
vehicle fleet operations. 


research and publications in traffic safety education. 


Ray Ashworth, Institute director, commenting on the award to Baker, said, 
‘Throughout his career, Mr. Baker has been a vital force in the effort to make 
the nation’s streets and highways a better, safer, more efficient part of our 
economy.” 

J. Roscoe Miller, president of Northwestern University, said, ‘“‘His work at 
Northwestern University during the past 20 years as both an associate and 
staff member of the Traffic Institute has confirmed his reputation as one of 
the nation’s outstanding traffic safety authorities.” 

Mr. Baker is now devoting his efforts to a major long-time research project 
looking into all relevant human factors in motor vehicle traffic accidents, in 
which he is directing the work of a large technical staff in the intensive investi- 
gation of selected actual accidents at the scene. The end purpose of this project 
is to produce procedural techniques adequate for determining the most critical 
aspects of the “human causes” of traffic accidents. It is anticipated that this 
project will constitute one of the longest steps ever taken toward under- 


standing real, basic accident causes. 





BORKENSTEIN BREATHALYZERS 


comuict the guilty... 
protect the innocent 


The direct-recording BORKENSTEIN 
BREATHALYZER offers an infallible 
means of conviction or exoneration in 
suspected ‘‘under-the-influence”’ cases 
It provides a permanent, unalterable 
record—with fingerprint—for docu- 
mentary evidence 

Designed by Captain Borkenstein, of 
the Indiana State Police Laboratory, 


the BREATHALYZER is notable for 
1. SIMPLE OPERATION 


7 easy steps learned in minutes. 
Easy to explain in court room. 


2. HIGH STABILITY 


Entire instrument operates indepen 
dently of all variable conditions 
Possible variations in strength of 
only chemical used does not affect 








results. Write for free demonstration or Pamphlet TI 311 
3. EASY MAINTENANCE 
Choarty explained in simplified , “ "> 
ZDHENSON 
4. LOW COST PER TEST STEPHENS: PORAT/ 
. FED BANK a wiw earer 
Inexpensive supplies used are < 


practically only overhead 
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‘Ls KNOW THE LAW 


by 


Ropert L. DoniGaAn 
General Counsel 
and 
Epwarp C., FISHER 


Associate Ce yunsel 


The Trafic Institute 


RES JUDICATA! IN TRAFFIC CASES 


pe and prosecutors occasionally The well known plea of ‘‘double 
find themselves faced with Situa jeopardy” iS the usual means by “ hic h 
tions in which some or all of the facts an accused person brings to the court’s 


and issues involved in a case have been attention the fact that he has been 


adjudicated and determined in a pre- _ previously placed on trial before a court 
vious action in which the parties were of competent jurisdiction, charged with 
the same. If the previous adjudication the same offense. The main question 
was determinative of the guilt or inno for determination under such a plea 
cence of the accused person, the famil IS W hether the crin preset! tly « harged 
iar plea of ‘former jeopardy” may be _ is the same offense as that for which he 
interposed in a second prosecution for was placed on trial on t former occa 
the same offense. sion. The test usually applied 

It is a matter of fairly general whether the same evidence would 
knowledge that no person may, in any _ necessarily prove both offenses: would 
criminal case, be twice placed in jeop- the evidence necessary to sustain the 
ardy for the same offense. This is an one charge also sustain the other? If 
ancient principle of the common law, either offense involves an essential ele 


‘“‘orounded on this universal maxim of ment not common to the other. the 


the common law of England: that no offenses are not th me, though both 


man is to be brought into jeopardy of may originate in or arise out of the 


his life more than once for the same same act. 

offense,’’? and embodied in the Bill of Thus there would be no double 

Rights in both state and federal con jeopardy in charging with driving while 

stitutions. under the influence of liquor one who 

1. Pronounced reez-joodi-ka 

2. 4 Blackstone's Commentaries $35, quoted in ¢ es and Materia n Crip ure. R n 
M. Perkins, The University Casebook Series, Foundation Press, 1952, p. 650 
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had previously been convicted (or ac 

quitted) of public drunkenness. Public 
of 
driving, and, in most states, the offense 


drunkenness involves no element 
of driving while under the influence of 
liquor does not involve (1) drunken 
ness as such, and (2) the driving need 
not be public. Another test often 
applied is whether both offenses are 
crimes, since this legal principle applies 
only in criminal cases. Thus a previous 
jeopardy for violation of a traffic regu 
lation, in a state where such offenses 
are not considered as crimes, will not 
bar a second prosecution for a criminai 
offense growing out of the same act 


or event. 


Res Judicata. Vieaning and SCOpe 
of Doctrine 


It is apparent that the defense of 
former jeopardy is highly restricted in 


It 


ac cused asa protect oe only IN CVUNINGAL! 


its scope and extent. serves the 


cases where he is prosecuted for the 
If the differ 


] 1 } 
even slightly in their elements the plea 


ane off wise. offenses 
fails, and the rule of double jeopardy 


att rds 


pertinent facts and issues determined 


benefit from 


the accused no 


and decided favorably to him in the 


prior case. Perhaps more importantly, 
from the standpoint of the prosecution 
at least, the principle of doudle 
prosecution 


lé 
circumstances, | 


1eopara\ 


attords the benenht wha 


soever, under any ts 


limited benefits accrue only to accused 


The role of double jeopardy is but 
a small part of a larger, much more 
comprehensive principle of law applic- 
able to all cases, civil or criminal, and 


operates both for or against either 


party, as the case may be. This is 
the doctrine of res judicata, perhaps 
one of the oldest precepts of the com- 
mon law, and a familiar principle as 
applied to civil litigation. The Latin 
phrase, res judicata, in common terms, 


means “the matter has been ad 


judged.’” It means a particular matter 
or issue has been previously adjudi 
cated and determined. As said by the 


‘Res 


in civil law, is 


Superior Court of New Jersey: 
judicata, a phrase used 
a plea that there has been a final judg- 
ment, in a cause involving the same 
parties, as the result of a hearing on 
the merits, by a court of competent 
jurisdiction, as to the issues presented 
in the proceedings to which the plea is 
Webster's New 
national Dictionary (2nd Ed. 


ns Of a for 


addressed.’”' Inter 


de fines 


res judicaia \n ter nev aajuali 


a matter finally decided on its 


merits by court of competent juris 


diction. 


Essentially the rule of 7 


i “udicala 


means that an issue once judicially de 


termined and settled in an action ot 


proceeding between the same parties, 


in a court of competent judgment, can 
not thereafter be relitigated or con 

1 1 ’ } } 
tested by them. To use another legal 
phrase, it amounts to an estoppe/, 


persons. which simply means a preciusion or 
Sex The Under t Influen D K the La R tI onigan and Edw C. Fis I lraftic 
Institute, Northwestern Universit I anston, Ill, 1958 
4. State v. Shoopman, 11 N. J. 333, 94 A.2d 493 (1953 iding d ul cq al on ss driving cha 
in municipa muirt did not bar a subsequent prosecution for Ss mic bas s ine F 
sin reckless driving is not a crime, but mere an infracti t at ate 
>. Bouvrier’s I Dictionary 
6. State Preto, N. J. Supe 144 A 19 (1958 uw B l Dict 4 Ed 
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bar to the assertion or denial of a fact. 
As applied here it would be an estoppel 
due to a final adjudication of the 
matter in a court of law, an adjudica- 
the 
parties cannot thereafter be allowed 


tion as to facts or issues which 


to call in question. Another term for 
res judicata is ‘collateral estoppel”’ 
the prior determination of a question 
in another case.’ 
The doctrine of res judicata rests on 
the general public policy that there 
must be an end of litigation, and per 
sons who have had one trial of an issue, 
which has been finally decided, cannot 
\s 
pressed by the Supreme Court of Ala 
bama in 1904: 

“A final judgment on the merits, 


have it adjudicated again.‘ ex 


determining any issue of law or fact 
after a contest over it, forever sets at 
rest and fixes it as a fact or as the 
law in any other litigation between the 
parties.’’® 

The Supreme Court of Montana has 
said: ““The doctrine of res judicata as 
applied in civil cases is fairly well 
settled. 
fundamental maxims of the law: ‘A 


It has its foundation in two 


man shall not be twice vexed for one 
and the same cause’ and ‘It is for the 
public good that there be an end to 
litigation’.’’?° 

“Public policy and the interests of 
litigants alike require that there be an 


end to litigation which, without the 
doctrine of res judicata, would be end 


less. The doctrine of res tudicata 


not only puts an end to strife, but pro 
duces certainty as to individual rights 
and gives dignity and respect to judi 
cial proceedings.” 

One of the main elements of the doc 


trine of res judicata 1s t 


hat the prior 


adjudication must have been a final 
judgment." The matter or fact in 
issue must have been the same, and 


the parties must have been the same. 
Also, 11 


prior adjudication was right or wrong, 


is immaterial whether the 


provided the court had jurisdiction to 


Referring 


cases wherein the doctrine 


make it. various cited 


of re Wal 


cata was involved, the Supreme Court 
of the United States said: 

‘These decisions constitute applica 
settled 


tions of the general and well 


rule that a judgment, not set aside 


on 


appeal or otherw Ise, 1S € ually effectiy e 


as an estoppel upon the points de 


cided, whether the be right 


The 


contrary view would result in creating 


adecision 


or wrong. indulgence of a 


elements of uncertainty and confusion 


and in undermining the conclusive 


character of judgments, consequences 
which it was the very purpose of the 
doctrine of res judicata to avert.’ 

Another limitation upon the doctrine 


res judicata is that the estoppel in 





7. See Black's Law Dictionary, also 30A Am. Jur., Judgment, sees, 324, 328: 34 C.J Judgements, secs. 1154-1156 

8. Dillard v. McKnight, 34 Cal.2d 209, 209 P.2d 387, 11 ALR2d 835 (1949 

9. Mitchell v. State, 140 Ala. 118, 37 So. 76, 103 Am.St.Rep. 17 and note, p. 19 (1904 

10. State v. Hopkins, 68 Mont. 504, 219 P. 1106, 1108 (1923 

11. 30A Am. Jur., Judgment, sec. 326. See also: 34 C.J., Judgments, sec. 1154 

12. 30A Am. Jur., Judgment, sec. 340 

13. Dillard v. McKnight, 34 Cal.2d 209, 209 P.2d 387, 11 ALR2d 835 (1949 

14. Reed v. Allen, 286 U.S. 191, 52 S.Ct. 532, 76 L.Ed. 1054, 81 ALR 703, 707 (1932 

15. State v. Leibowitz, 22 N.J. 102, 123 A.2d 526 (1956); State v. Camera, 132 Conn. 247, 43 A.2d 664 (1945); 
State ex rel Tague v. District Court, 100 Mont. 383, 47 P.2d 649 (1935), citing State Hopkins, 68 Mont 
504, 219 P. 1106 (1923); Comm. v. Moon, 151 Pa. Super, 555, 30 A.2d 704, 709 (1943), citing Comm. v. Greevy 
271 Pa. 95, 101, 114 A. 511, 513 (1921), in which the Supreme Court of Pennsylvania said: ‘‘Everyone admits 
that res judicata conclusively determines not only the ultimate fact established | a verdict and judgment 
but every other fact necessarily found in reaching the conclusion as to that ult ite fact 
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cludes only those facts actually liti- 
gated or necessarily involved in the 
prior case." 


Distinctions Between Former Jeopardy 
and Res Judicata 


The extremely limited scope of the 
double jeopardy principle becomes 
more apparent when that principle is 
compared with the doctrine of res judi 
cata.'® As expressed by the Alabama 
Court of Appeals in 1916: “Res judicata 
finds its analogy or counterpart in 
criminal law in the constitutional safe 
guard of former jeopardy; in the case 
of jeopardy, however, there must be 
an identity of offense both in law and 
fact before the bar will operate : 
but in res judicata any fact that was 
adjudicated and determined upon its 
merits and not merely collateral, and 
which was within the issues framed, 
is forever foreclosed and barred in any 
future litigation involving that adjudi 
cated fact when the same is again con 
tested between the same parties.””"’ 

As pointed out above, the principle 
of former jeopardy applies only when 
the present offense charged and the 
prior one on which defendant was 
charged were the same, and when the 
involves elements 


second charge not 


essential in the first, there is no double 
jeopardy. On the contrary, the doc 


trine of res judicata does not rest upon 


elements or identity of offenses; its 
basis is the former adjudication of 
issues. This is illustrated by a deci 
sion of the Supreme Court of New 


Jersey in 1951, in which defendant had 


16. Cosgrove v. United States, 224 F.2d 146 (U.S8.Ct.App 
17. Jay v. State, 15 ALA.App. 255, 73 So. 137 (1916 
1000 (1917 


State v. Labato, 7 N.J. 137, 80 A.2d 617 
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1951). 





—certiorari denied by Supr 































been acquitted in the Camden City 
Police Court on a charge of being a 
disorderly person, having been found 
in possession of lottery slips. In a 
subsequent prosecution he was charged 
with illegal possession of the same slips. 
The court held the prosecution was 
barred on the principles of res judicata, 
even though double jeopardy did not 
apply because the offenses were not 
the same. The court said: “The rule 
of former jeopardy has reference to 
criminal prosecutions only; but the 
pleas of former conviction and ac- 
quittal involve also the doctrine of res 
judicata, for the prior judgment, in its 
own nature, is conclusive of the sub 
ject matter, leaving nothing for sub 
sequent adjudication, and is, in itself, 
a bar to a second prosecution. ??!* 


In former jeopardy the bar may 
attach even though there has been no 
judgment, since one is placed in jeop 


he 


judicata woulds 


criminal when 


Re 


such a 


ardy in a case ts 
placed on trial. 
not operate in case since it 
operation flows from the determination 
of facts and issues and necessitates a 
judgment thereon. “A” goes on trial 
on a charge of reckless homicide; the 
jury is sworn and the first witness is 
barely sworn before it becomes appar- 
ent the state has no case, whereupon 
the 


While there has been no adjudication 


the prosecutor dismisses case. 
as to the facts or issues in the case, the 
defendant has been put in jeopardy on 
the charge as made and could not sub- 
sequently be retried thereon. Res judi 


cata would not apply in such an event, 


- 9th Cir. - 1955 


eme Court, 198 Ala. 691, 73 So, 
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there having been no adjudication or 


On 
the other hand, where there has been 


determination of facts or issues. 
an adjudication of 
in the prior case, such adjudication 
operates to prevent either party from 


later denying the truth of the facts 


thereby established, whether the later 


not. In 


words, identity of offenses is not neces 


case be the same or 
sary to the res judi ata doctrine. 
Another important distinction, espe 
cially so in traffic cases, is that former, 
jeopardy applies only in criminal cases 
while res judicata operates whether the 
Case 1S 


criminal, quasi-criminal or 


merely ‘‘a civil action to recover a 


penalty” as in city ordinance cases, 
provided the parties are the same. 
Furthermore, res judicata operates both 
for and against either party, while 
former jeopardy operates only in favor 


of the accused—never against him. 


Doctrine of Res Judicata /4pplie 
in Criminal Cases 

While the doctrine of res judicata or 
“collateral estoppel” is most frequently 
applied in civil cases, the courts are 
now almost unanimous in holding that 
‘t has equal application in criminal 
cases. In a New Jersey case decided 
in 1958, one Edward Emery was first 
convicted of driving while under the 
influence of intoxicating liquor and 
later was indicted on the charge of 
conspiring to obstruct justice by fa: sely 
stating to the arresting officer that he 
was the driver of the car on the occa 
sion in question. At the trial of the 
driving charge he and his witnesses 
stoutly contended his brother John was 


19. State v 


28 


Emery, 142 A.2d 874, 880 (N.J 1958 


guilt or innocence 


other 


driving at the time, but despite this, 


convicted as being the 


the 


Edw ard was 


On 


conspiracy 


driver. subsequent trial for 


Edward was again con 


victed, but the Supreme Court re 


versed the conviction, holding the state 


was bound by the judgment of convic 


tion in the driving case, which barred 


its later contention that he was not 


the driver, as charged in the second 


case. In reversing the conspiracy 


Supreme Court said: 


} * 


conviction the 


‘*Because of nis prio conviction 1n 


the Municipal and County Courts of 
driving while under the influence of 
intoxicating liquor, the State was col 


laterally estopped from convicting the 
PI 


defendant for conspiring to state falsely 


he was the driver of the automobile on 


the occasion in question. The doctrine 





of col ateral estoppel, under these cir 
cumstances, prec lude ;s the re litigation 
between the same parties of the identi 
cal factual questior previously tried 


between them, where it is isolated and 


determinative of the basic factual issue 


involved. It applies in criminal 


as well as in civil cases. 


“The identity of the driver of the 
car was an ultimate fact directly in 


issue In the magistrate’s court, and the 


judgment there depended upon the 


while the success of the conspil 


acy prosecution depended upon the 


contrary finding that Edward was not 


the driver of the ca 


iestion. One 


cannot be a ‘drunken driver’ if he is 


not the driver at all. The State, there 
fore, could not again litigate the issue 
as to whether Edward was or was not 
driving when the accident occurred.” 


Cases are found 1n practically every 
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jurisdiction today holding the doctrine 
of res judicata applicable in criminal 
cases,” and the doctrine has been rec 
ognized by the federal courts as ap 
plicable in criminal cases for nearly 
half a century. 

Commenting upon the former scar 
state 


city the 


of such authority in 
court decisions the Supreme Court of 
Montana 1923: “The 
dearth of authority upon the subject 


Mr. Free 


‘Important as the subject 


remarked in 
seems almost inexplicable. 
man says: 
would apparently appear to be, it is 
one which has not been thoroughly ex 
not 


plained by the text-writers, and 


trequent!y passed upon by the courts, 


considering the vast multitude of crim 
inal cases and the various questions 
raised in that class of cases. 103 Am. 
St. Rep: 20'’.“= 

Earlier, in 1916, in a case before the 
United States Supreme Court, it was 
contended the doctrine of res judicata 
did not exist in criminal cases except 
in the modified form of the 5th Amend- 
ment and similar constitutional guar 
antees against putting a person twice 
in jeopardy for the same offense. The 
Justice Oliver Wendell 


court, per 


Holmes, said: ““The safeguard pro 


vided by the Constitution against the 
gravest abuses has tended to give the 


impression that when it did not apply 


20. A Mitchell v. State, 140 Ala. 118, 37 So. 76, 103 Am.St.Rep. 17 and note p. 19 (1904 
( People v. Joseph, 314 P.2d 1004 (Cal. App 1957 esults of preliminary proceedings prior to trial 
such as dismissal on preliminary hearing before agistrate in felon se; People v. Beltran, 94 Cal 
App.2d 197, 210 P.2d 238 (1949 
fon State v. Camera, 132 Conn. 247, 43 A.2d 664, 665 (1945 In a nina as well as in a civil case 
the doctrine of res judicata requires that a judgment in a former action be held conclusive as to any 
ssue therein determined 
( Seymour v. State. 210 Ga. 571. 81 S.E.2d 808 (1954): Vaughn State, 83 Ga.App. 124, 62 S.E.2d 
73 (1950); Hall v. Scoggins, 202 Ga. 198, 42 8.1 1 76 1947); Harris State, 193 Ga. 109, 17 
S.E.2d 573, 147 ALR 980 and note p. 991 (1941 
I State v. Th pson, 241 lowa 16, 39 N.W.2d 637 (1949 ¢ ‘ t av go to the entire charge 
to only a portion thereof; State Meek, 112 Iowa 338, 84 N.W. 3, 51 L.R.A. 414 (1900 defend 
ant’s acquittal on charge of maintaining a nuisance ld res ju ta in subsequent action by the 
State to abate nuisance 
A Parrott v. Com 287 S.W.2d 440, 443 (1956); Ex p. Mote, 275 5.W.2d 48 (1955); Cooper v. Comn 
106 Ky. 909, 51 S.W. 789 (1899 defendant's acquittal on charge of adultery held res judicata in 
subsequent prosecution against him for falsely swearing he had not had intercourse with the woman 
l State v. Latil, 211 La. 551, 92 So.2d 63, 69 (1956), quoting United States v. Oppenheimer, infra n 
Ti House v. State, 202 Md. 481, 97 A.2d 285, 286, 287 (1953): Sear State, 201 Md. 310, 93 A.2d 
753, 757 (1953 
Vass. Com Ville 327 Mass. 540, 99 N. F.2d 749 (1951). holding the igment binds only the parties 
thereto; does not extend to accessories and co-defendants 
Vi Dvkes v. State, 99 So.2d 602 (1957 
MV State v. Bradley, 234 8.W.2d 556 (1950); State v. Humy 7 Mo. 824, 210 S.W.2d 1002 (1948 
Vont. State ex rel Tague v. District Court. 100 Mont. 383. 47 P.2d 649 (193 State Hopkins, 68 Mont 
4, 219 BP. 1106 (192 
N.H State v. Hentschel, 98 N.H. 382, 101 A.2d 456 (1956 
V.J Stat Emery, 142 A.2d 874 (1958); State v. Labato, 7 N.J. 137, 80 A.2d 617 (1951); State v. Di 
Giosia, 3 NJ. 41 70 A.2d 756 (1958 
V.D. State v. Heaton, 56 N.D. 357, 217 N.W. 531 (1928 
Ore State Dewe Ore, 496, 202 P.2d 799 (1956 
Pa Comm. v. Moon, 151 Pa. Super. 555, 30 A.2d 704, 709 (194 Comm. v. Gree 271 Pa. 95, 101 
114 A.2d 511, 513 (1921 
.¢ State v. Brown, 201 3S. 417, 23 S.E.2d 381 (1942 idgment of conviction fixing value of stolen 
property at less than $20 held conclusive in subsequent trial 
Utah State v. Erwin, 101 Utah 365, 120 P.2d 285 (1941 
Ve State v. Adams, 72 Vt. 253, 47 A. 779, 82 Am.St.Rep. 937 (1900 
ha Adkins V. Comm., 175 Va. 590, 9 8.E.2d 349, 131 ALR 1312 (1940 
Wash. State Barton, 5 Wesh.2d 234, 105 P.2d 63 (1940 
Cont 
Ohv Cleveland v. Ryan, 148 N.E.2d 691 (Ol PI 1058 olding the doctrine of re udicata has no 
place in the criminal law. General authorities: 34 C.J., Judgments, sec. 1386; 50 C.J.S., Judgments 
sec. 754(a); Notes: 147 ALR 991, 103 Am.St.Rep. 19: 15 Am.Jur., Criminal Law, sec. 367, p. 45 
Supplement, n.1.56 
See also cases cited inf nn. 26-36 
21. United States v. Oppenhei ” Sealfon v. United States, infra; United States v. Adams, infra; Reed. v 
Allen, 286 U.S. 191. 52 S.Ct. 532. 76 L.Ed. 1054, 81 ALR 703 (1932): Williams v. United States, 179 F.2d 
644, (U.8.Ct. App Sth Cir 1950); Yawn v. United States, 244 F.2d 235 (U.8.Ct.Apy Fla 1957); United 
States v. Kaadt, 171 F.2d 600 (U.S.Ct.App 7th Cir 1949 
22. State v. Hopkins, 68 Mont. 504, 219 P. 1106, 1108 (1923 


November, 1958 


29 








in terms, there was no other principle 
But the 5th Amendment 


was not intended to do away 


that could. 
with 
what in the civil law is a fundamental 
principle of justice.”*® Later, in 1948, 
the same court said: ““But res judicata 
may be a defense in a second prosecu 
tion.’ That doctrine applies to crim 
inal as well as civil proceedings and 
operates to conclude those matters in 
the verdict determined 


issue which 


although the offenses be different.’ 


Res Judicata Operates against 

the Accused in a Proper Case 
While the doctrine of res judicata 
finds its most frequent application in 
support, by way of extension, of de 
fendant’s plea of former jeopardy, it 
is by no means limited to use by the 
defendant. It has long been recognized 
as applicable against the accused as 
well as in his favor, but there has been 
a tendency to overlook this important 
factor. is 


The fact that res judicata 


available to foreclosure inquiry into 
issues decided favorably to the prose 
cution in prior actions against the same 
defendent renders it of particular value 
in traffic cases wherein certain material 
facts have been once adjudicated and 
established. 

For example: The fact that defend 
ant has been convicted of an offense 
which involves driving a vehicle would 
be res judicata as to that element in 
a subsequent prosecution for another 
offense committed at the same time, 


likewise involving driving, and the state 


adjudication as conclusive of that fact. 


Thus a conviction of reckless driving 


would be res judicata against the ac 


cused in a subsequent prosecution for 
of 


a pi lor Cé 


reckle. J hom ide growing out the 


same incident. Likewise n 


viction for being drunk would be con 


clusive of that fact a subsequent 


mn 


} 


prosecution for driv ing while under the 


influence of liquor, if the established 
drunkenness was concurrent with the 
driving. 


IS 


That the doctrine 


re udicala 


available in behalf of the state against 
the accused is well recognized One 
of the earliest cases in which the doc 


trine was applied was decided by the 
Supreme Judicial Court of Massachu 
1869. (ne 


setts in Evans had been 


convicted of assault and battery, and 


following the death of his victim he 
was charged with manslaughter, his 
defense being that the assault was jus 
tified in self defense. In athrming 

conviction in the latter case the court 


sald: 


‘The only question ts as to the effect 


of that judgment, as evidence, upon 
the issues of fact raised in the 
of this case for manslaughter [he 


rul 


; 


court below ed that it established 


conclusively that the assault was un 


justifiable, and therefore disproved the 


position of the dete ndant in this case, 


if-defense. 


that the knife was used in s¢ 


Upon general principles, the parties 


being the same, the former judgment 


must be held to have established all 


facts which were involved in the issue 


would be entitled to set up the former then tried, and essential to the judg 

23. United States v. Oppenheimer, 242 U.S. 85, 88, 37 S.Ct. 68, 69, 61 L.Ed. 161, 3 ALR 516 (1916 

24. Sealfon v. United States, 332 U.S. 575, 68 S.Ct. 237, 92 L.Ed. 180 (1948), following United States {dams 
281, U.S. 202, 205, 50 S.Ct. 269, 74 L.Ed. 807 (1929) 

25. Notes: 147 ALR 996, 103 Am.St.Rep. p. 19; 15 Am. Jur., Criminal Law, sec. 367, p. 45—Supplement, n. 1.56, 
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ment rendered upon it. The convic 
tion for assault and battery therefore 
necessarily excludes all justification 
which could have been set up under 
Che 


facts of the assault remain the same; 


the general issue of not guilty. 


and whatever would sustain the ground 
of self defense, now relied on, would 
have been a complete defense to the 


former prosecution. The verdict and 


judgment in that case were therefore 
rightly held to be a conclusive answer 


to the attempt at justification made 


in this case. 

In a later case one Ellis was prose 
cuted tor non support of a minor child, 
his defense being that he was not the 
father of the child. In an earlier case 
he had been convicted for non support 
child, during an earlier 


ofr the same 


period. The Supreme Judicial Court 
of Massachusetts said: ‘““The question 
of paternity of the child was necessarily 
involved in the prior conviction of the 
defendant. The fact having been de 
termined, it cannot again be litigated 
between the same parties unless a dif 
{ 


ferent rule applies to criminal proceed 


ings from that which contains in civil 


proc eedings. It 1S well settled that the 
rule is the same in both classes of 
cases.” 


In another Massachusetts case one 
Feldman was prosecuted for an assault 
on a police officer, committed while 
defendant was under arrest for drunk 
enness. In a prior case he had been 


convicted of being drunk on that occa 


26. Comn Evans, 101 Mass. 25 
Ellis, 160 Mass. 165 
Feldman, 131 Mass. 588 (1881 
182 Ill. 425, 55 N.E. 542, 544 


onwealth v 
27. Commonwealth v 
28. Commonwealth v 
29. People v. Hill 


1869 


30, Mitehell v. State, 140 Ala. 118, 37 So. 76, 103 Am 
inal Evidence (9th Ed sec. 602a 
31. State v. Sargood, 80 Vt. 412, 68 A. 51 
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85 N.E. 773 


1899 
clusive in subsequent disbarment proceedings. See 


sion. The court held the prior convic 
tion was conclusive as to that issue in 
the second case.** 

In 1899 the Supreme Court of Ih 
nois said: ‘““When a question at issue 
between two parties is once adjudi 
cated in a former proceeding in a court 
of competent jurisdiction, the judg 
ment so adjudicating it 1s conclusive 
whenever the same fact is again put 
in issue between the same parties.”’ 
In 1904 the Supreme Court of Ala 
bama said: ‘And a record of convic 
tion of the defendant in the same juris 
diction, being an adjudication in which 
| 


the same parties were litigants may be 


conclusive when showing a relevant 


fact.” 

In a Vermont case decided in 1907 
one Sargood was convicted of attempt 
ing to potson Mr. and Mrs. Hicks. As 
part of the state’s case, to show de 
fendant’s evil purpose and design, it 
became material to show that he had 
previously been convicted of poisoning 
The 


record of such former conviction was 


some colts belonging to Hicks. 


admitted in evidence against Sargood 
and the trial court held it conclusive 
of the former poisoning. The Supreme 
Court afirmed the conviction, saying: 
‘These rulings were correct. With cer 
tain exceptions not material here, a 
judgment in a criminal case 1s admis 
sible and conclusive evidence in an 
other criminal case against the same 
defendant as to any fact determined 


by the judgment.” 


1893 


holding conviction of attorney on criminal charge con 


infra n, 34 
St.Rep. 17 and note p. 19 (1904 


citing Whatron's Crim 


St. Rep. 992 (1907 
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One of the leading cases so holding 
reached the United States Supreme 
1924. 


seized certain liquor found in the poses 


Court in Kederal officers had 
sion of one Steele, who thereupon in 
stituted an action for the return of his 
liquor, claiming the search warrant 
under which the officers acted was in 
valid, since it was not based upon prob 
able cause. The court ruled against 
Steele and denied his application for 
return of the liquor. Later, in a prose 
cution against Steele for illegally pos 
sessing the liquor, he objected to the 
competency of the evidence so seized, 
claiming it had been obtained by i] 
legal search. In affirming the convic 
tion the Supreme Court said: 

the fact of the existence of probable 
cause in the issue of the search warrant 
was res judicate, made so by the judg 
ment of the court in the case preceding 
that the property could not be returned 
to Steele.’’** 

The prior judgment may be res 
judicata even though, following satis 
factory performance of the conditions 
of probation, the case was dismissed. 
In the cited case, defendant Majado 
had been adjudicated to be the father 
of an illegitimate child and had been 


He 


was placed on probation and com 


ordered to prov ide child support. 


pleted the conditions thereof by mak 
} ; 
ing the payments as ordered by the 


court, whereupon he was discharged 


promptly stopped making the 


pay 
ments and in a subsequent prosecution 


for non-support he denied being the 


father of the child. At the trial the 
record of the former judgment was 
introduced In evidenc and he was 
found guilty. On appeal the question 
was “whether a conviction and judg 


ment on a charge of fa to provide 


for an illegitimate conclusive 


\ 
on the issue of parent 


the defendant fron 


issue retried in a 


tion on a similar < 


court, when the f 


first action had bee 


satisfactory comple t 


Defendant 


concede 


judgment would have 


+} 


against him had 


been dismissed. 


of \ppeal held re 


; 


spite the dismissal 
the judgment in whic! 
fact of parentage. The 
former conviction me 


ror 


does not mean tha 


were established 
ing.” 
Several cases h¢ 


an attorney on a 


y 


res judicata agai 


quent disbarment 
parties being the 
tions.*4 Other cass 


- 
judicalaas: 


trineof res 


and the case was dismissed. He the accused are cite the note. 

32. Steele v. United States, 267 U.S. 505, 45 S.Ct. 417, 69 L.Ed. 761 (1924 

33. People v. Mojado, 22 Cal.App.2d 323, 70 P.2d 1015 (1937) 

34. 34 C.J., Judgments, sec. 1388, p. 972, n.19; In re Gottsfeld, 245 Pa. 314, 91 A. 49 1914); Pe Hi 
182 Ill. 425, 55 N.E. 542, 544 (1899); In re Kirby, 10 8.D. 322. 73 W. 92, 39 LRA 856 (1897 

35. People v. Kleinman, 168 Misc. 920, 6 N.Y.S.2d 246, 248 (1938): ‘‘Behind the ; se res ju ta lies a 
of reason and practical necessity. One who has had his day in court should not be permitted to litigate the 
question anew.’’ State v. Hensley, 27 Wash.2d 938, 181 P.2d 828 (1947): Stats “ anski, 31 Wash.2d 
277, 196 P.2d 344, 346 (1948); Mitchell v. State, 179 Miss. 814, 176 So. 743. 121 ALR 8, 261 (1937), hold 
ing a verdict of guilt and judgment thereon is res judicata, in a later proceeding in ng tl 88 at the 
accused was sane at the time the offense was committed 
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As the Supreme Court of Montana 
said in 1923, “the dearth of authority 
upon the subject seems almost inex 


plicable’’ and it is indeed surprising 


that the doctrine of res judicata has 
not been invoked with greater fre 
quency against accused persons. As 


shown by the authorities herein cited, 


it is well settled that the principle is 
applicable for or against either of the 
parties to litigation. The great bulk 
of the cases in which it has been ap 
plied appear to be those wherein the 


accused has invoked it in aid of his 


detense, sometimes 1n support of his 
plea of former jeopardy. It is note 
worthy, too, that most of these cases 
have been decided within the last two 
decades, indicating the earlier tend 
ency, mentioned by Judge Holmes in 
the Oppenheimer case,** to consider 


the doctrine of res judicata inapplicable 


to criminal cases. 
Just as the law adapts itseif to 
changes and developments brought 


about by modern conditions and scien 
tific advances,*’ those who deal with 
the 


should be alert to recognize and make 


law in its enforcement aspects 
use of modern concepts of the rules, 
principles, and doctrines of the law, 
particularly as applied to modern prob 
lems. 

Caution: It certainly is not the pur 
pose of this article to suggest that 
charges be multiplied or “‘pyramided”’ 
This is not 


against trafhc violators. 


good law enforcement and has been 
consistently condemned by most au 
thorities in the traffic law enforcement 
held. 


that it alienates public support. 


One strong objection to it 1s 
Still 
various situations will arise with more 
or less frequency in which the claim of 
res judicata may and should be inter 
posed, legitimately and justifiably, by 
the prosecution. The discussion here 
is merely by way of calling attention 
to the availability of the doctrine for 


use 1n proper Cases. 





Dec. 1-19—Traffiic Law for Police. 
Jan 5.-Feb. 6 
Feb. 23-Mar. 13 
March 16-20 


March 16-27 


Police Traffic 


niques. 





POLICE TRAINING COMING: 


Introduction to Police Management. 
Records 
Chemical Tests for Intoxication. 


Training Methods and Programs. 


March 30-Apr. 17—Accident Investigation—Administration and Tech 
niques. 

April 6-24—Personnel Management for Police. 

April 20-May 8—Trafhic Law Enforcement—Administration and Tech 


Analysis and Use of Data. 








November, 1958 


33 














34 





We've hosted hundreds attending 
these special courses. And you 
can see from this picture how 
comfortable we make them — in 
accommodations only 3 blocks 
from the Northwestern campus. 


When requesting reservations, 
write to Mr. John Poulos (our 
manager) personally. Mention 
the Traffic Institute, and you'll 
get preferred attention — plus 
those special low rates. 


in the heart of 
Evanston, Illinois 






SEPTEMBER TOLL DOWN 
SLIGHTLY 


es nation’s trath¢ toll came down 
again in September—but just 
barely. 

\ 1 per cent drop in September trat 
fic deaths from the Same month last 
year was reported today by rne Na 
tional Safety Coun: t was the 
smallest monthly dec ce Oc 
tober of 195 

Despite the September slowdown tn 
improvement, the trafic death toll for 
the nation at the ¢ t len th 
still was 6 per cent below the ame 
date last year—26,180 in 1958 against 


27,770 in 195 

The Council estimated that trafhe 
accidents in the mrst nine n ynths of 
1958 also brought disabling injuries t 
about 900,000 per 


The highway 


aea for Sep 

tumber alone was 3,300. as ec mpared 
| 5 > 4 

with 3,330 for September last vear. 


, 


September was the 13th month tn a 


row and the 21st in the last 22 to show 
a drop in traffic deaths from the same 
months of the vear before. The only 
lapse in the long period of steady im 


provement came in August of 195 
lhe downward trend began in Decem 
ber of 1956. 

“The sustained dip in the traffic toll 
is encouraging, of course,”’ said the 
Council. “But certainly no one can 
cheer too wildly over the 1 per cent 
drop in September especially when 
we are entering the most dangerous 
trathe period of the year. 

‘““A simple and inexpensive way to 
offset the extra danger of winter driv 
ing, with its bad weather and slippery 
roads, is to meet it with extra care. 
We urge everyone to do it.” 
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Vehicular travel across the nation 


went up per cent in the first seven 


months of this vear (latest figure avail 
able lrafhic deaths went down 7 per 


cent in the same period. 


This pro 
duced a mileage death rate (number of 
trafic deaths per 100 million vehicle 
miles) of 5.1 lowest on record for the 
seven months of a 1y year and 9 pe! 
cent below the rate of 5.6 for the same 


period last year. 
The mileage death rate for July 
5 lowest for 


alone also was 5.1 any 


July in history. 
Of the 48 23 had 


deaths in September than a year ago, 


States, fewel 


] Xx } 
while 25 had increases. 


kor the first nine months, 32 states 


showed decreases, 15 had increases and 
one reported no change. 


= 
The 32 states wit 


months were: 


South Carolina 25% 
West Virginia 259, 
lowa 21% 
Connecticut 18& 
Vermont 18% 
\labama 179, 
Illinois 1S% 
Pennsylvania 13% 
Ohio 13% 
Arkansas 13% 
Michigan 129, 
New Jersey 129, 
Indiana 12% 
Wyoming 12% 
New Mexico 11% 
Maryland 10% 
Rhode Island 10% 
Wisconsin 9Y, 
Texas 8Y 
Missour! 7% 
Utah 1% 
New Hampshire 1% 
November, 1958 


Virginia 61% 
Calitornia 5% 
North Carolina 5% 
Montana SY 
Oklahoma 39, 
New } ork 2° ; 
Kansas 2% 
Oregon 2% 
Georgia 1% 
Kentucky LY, 


Cities had a 7 per cent decrease in 
trafic deaths in September, according 
to reports from 664 cities of more than 
10,000 population. For nine months, 
these cities showed a 5 per cent de 
from last 
664 $54 hac 
deaths or no change in deaths in Sep 
For 439 had 
fewer deaths or no change. 

The 


200,000 population had fewer deaths 


crease year. 


Of the cities, tewer 


tember. nine months 


following cities of more than 


for the nine-month period: 
; led , 
loledo, Ohio 


4 
Long Beach, Calif. 40% 


St. Louis, Mi 25% 
San Francisco, Calif. 25% 
Cincinnati, Ohio 25% 
Cleveland, Ohio 229, 
Indianapolis, Ind. 229, 
Akron, Ohio 219% 
Washington, D. C. 20% 
Davton, Ohio 20% 
Detroit, Mich. 16% 
Providence, R. I. 1S 
Atlanta, Ga. 14% 
Los Angeles, Calif. 13% 
Portland, Ore. 139 
Worcestet > Mass. 11° ( 
Wichita, Kan. 8% 
Flint, Mich. 8% 
Milwaukee, Wis. 7% 
New Orleans, La. 7% 
Boston, Mass. 6% 














Oakland, Calif. 6% 


( 
Omaha, Neb. 6% 
Chicago, Ill. 4% 
Birmingham, Ala. 49, 


In September 497 of the 664 report 
ing cities had perfect records. Phe 
three largest were Milwaukee (711,000 
Indianapolis (461,700), and St. Paul 
(313,400). 


For nine months 172 cities still had 
perfect records. The three largest were 
Orlando, Fla. (89,300); Evanston, Ill. 
(76,200), and Bethlehem, Pa. (74,000). 


The three leading cities in each pop 
ulation group at the end of nine 
months, ranked according to the num 
ber of deaths per 10,000 registered 
vehicles, were: 


Reg . Rate 


Over 1,000,000 Population 


Detroit, Mich. 2.1 
Chicago, III. 2.8 
Los Angeles, Calif. 3.0 
750,000 ~ 1,000,000 Populati 7 
St. Louis, Mo. 1.8 
San Francisco, Calif. 2.2 
Washington, D. C. 2.3 
500,000 - 750,000 Population 
Milwaukee, Wis. L.3 
Minneapolis, Minn. 2.0 
Seattle, Wash. 2.4 
350,000 - 500,000 Population 
Indianapolis, Ind. 1.2 
Portland, Ore. ®, 
Denver, Colo. 1.9 
200,000 - 350,000 Population 
Wichita, Kan. 1.1 
Toledo, Ohio 1.1 
Syracuse, N. Y. 1.4 
100,000 - 200,000 Population 
Hartford, Conn. ‘ 0.5 
Lincoln, Neb. 0.5 
Amarillo, Tex. 0.5 


$0,000 - 100,000 Population 
Orlando, Fla. 0.0 
Santa Ana, Calif. 0.0 
Evanston, Ill. 0.0 


TELEVISION TRAFFIC 
CON TROI 
Trafic in the new Dewey Square 
underpass in Boston, scheduled to 
open this month, will be controlled 


by television. 


Iwelve cameras will be focused 
In groups of six on each of the tun 
nel’s two 45-foot 1cdwayvs. The 
pictures will be flashed on a screen 
in a remote trafhc-control station, 


where an officer A De able to 
check the trafic flow visually. 
The control station will be able 


to talk to trathc by means of loud 


speakers interspersed between the 
television camera Nearly three 
miles of Huoresce Ds wi ght 
the tunnel! 

There also w be an elaborate 
ventilation system which will re 
quire only one ope 

\ir samples, taker ntinuously 
from the tunne it points w 
be automatically analyzed and re 
corded at centra ocations. 


tan unit will be equipped with a 


two-speed control so that the oper 
ator can increase its speed during 
the rush hours. 

In emergencies, ich as when 
trafhe is stalled in the tunnel, all 


fans can be used at full speed to 


evacuate exhaust fumes. For better 
control of trafic in case of break 
downs or accidents, trafic lights 
will be mounted over each of the 
three main traffic lanes at ramp 
exits and entrances. 


{utomotive Nex 
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HE PLAYS IT SAFE 
... AND SURE! 


Traffic accident investigation calls for alertness in more ways than one. 


While compiling data for his report, such as measuring skid marks, 
the patrolman himself is exposed to potential traffic danger. This is 
one reason why we believe the Rolatape 200 Measuring Wheel should 
be a part of every traffic patrolman’s kit. For the Rolatape automat- 
ically and accurately records measurements in feet and inches as it is 
rolled along .. . The patrolman always remains upright and alert to 
surrounding conditions. Because of these safe and sure features, the 
Rolatape is now being used regularly by scores of law enforcement 
agencies froin coast-to-coast, and the list is steadily growing. Write 
us today and we'll promptly send complete information. No obligation, 


ol course. 


1741 14th Street ROLA TAPE. Inc Santa Monica, Calif. 


Manufacturers of the Nation's Most Complete Line of Measuring Wheels. 
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PRAINING CALENDAR 


j 
Ndicaled. 


Dec. 1-19—Trafiic Law for Police. 
Jan 5-Feb. 6—Introduction to Police Managemen 
Jan 19.-30—Police Trafic Training Course, 
Berke ey, Ca Wrornia. 
Jan. 22-23—-Western Region In-service Cor 
TPA Training Program and Their Chi 
26-30—Trathe Court Conference, | 
Law (i yperation with Americar 
Feb. 23-Mar. 13—Police Trafic Records 
Feb. 23 (for 12 consecutive Monday evening 
Feb. 26-2 Southern Region In 
CPA Training Program 
March 2-20—Trafiic Engineering 
March 16-20 Chemical Texts for 
March 16-2 Training Methods a 
March 23-2 Trathe Court Conf 
with American Bar Association), New Haven, Cont 
March 30-Apr. 1 Accident Investigation—Admini 
niques 
April 2-3—Faste Xegion In-service Conference for Graduates of the 
TPA Training Program and Their Chiefs, Pittsburgh, Pa. 
April 6-May 1—Motor Vehicle and Trafhic Safety for the Army. 
April 6-24—-Personnel Management for Police. 
April 20-May 8—Trafhic Law Enforcement—Administration 


Jan. 


niques. 





